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I. INTRODUCTION

N

The mlnor chlld J.E., who is the subject of this action,

wés born on June‘5, 1989 in Minneapolis, Minnesota. Theresa
Eagle, the Defendant/Appellee herein, is a member of the RésebudA
Sioux TribeAand the natural mother of J'ET She left J.E. vithjvr
:Céthclic Charities in Minneapolis shortiy'aftef he was botn;'

the Rosebud SlOUX Trlbal Court .

on or about July 20, 1989

;placed ln 1ts custody by the Appellee and that the agency was

fworklng wlth kppellee to voluntarlly terﬂlnate her patental

t‘rlghts to J;E. In October, 1989, Tribal Court Judge Janel Sully

‘. PR

;flled a pctltlon to trancfcr ]er diction'Of the minor child‘from

}the Hennepln County Ccurt in Hlnneapolls to the Rosebud Sioux

‘rlbal Court Thls petltlcn was subsequently grantcd and T, E

{s‘return to the reservatlon, the5Rosebud Sloux,,ih

ERN

rlbe s Chlld and Famlly Serv1ces-prbgra ?filed»an;appllcatlon in

ytr1ba1»court for temporary emergency'custody Theﬁappllcatlon
’iwas tmmedlately granted on the next day, October 30, 1989. J.E.
was‘placed by the Rosebud Sioux Tribe's Child and Family Services
Program with Anita Emery, the Appellant herein. Ms. Emery is
-(apparently) related to J.E. through Appellee's father, Andrew
Eastman. It is also urged that according to Lakota culture and

tradition, Ms. Emery is considered the child's grandmother. J.E.




ﬁ’~J.E..

’Sloux Trlbe flled a petltlon for adjudicatlon and termlnatlon of
parental rights of the Appellee as the natural mother of J.E.
The hearlng was continued several tlmes and was finally held on;
November 19, 1991. The Appellee was present and represented by

;counsel as was the_guardlan-ad—lltem appointed to represent

The Trlbal presentlng offlcer was present in her role as.

On November 27,

1991, the .

temporary custody of J.E;ftoethe’Abpe}lant'pending this appeal.

II. ISSUES
kThis appeal raises two significant issues. They are:
(1) Whether the trial court erred by not allowing Appellant

the opportunity to participate in the proceedings concerning the
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« ITI. DISCUSSION

Each 1ssue w111 be dlscussed in turn.”
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E;A.B.,

L W B., E:M B., E R B., and F M B.[ Mlnor Chlldren, 16 ILR 6137
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1988), and Lakota tradltlon apd gustom.,- .

The Appellant clalms to be related to the minor Chlld

through the Appellee's (the natural mother) father, Andrew

.

It is further asserted that according to Lakota

Eastman,




, genealogy and relatlonal custom, the Appellant is considered

J*‘ ‘s grandmother. These assertlonsﬂ if true, clearly confirm

Tﬁ'Appellant's standlng and brlng her within the amblt of ‘the ICWA “

B of_1968, The ICWA prov1des at 25 U.s.C. § 1911(c)<that "in any
etatevcourt proceeding for the foster care placement .of, or

Aéf ‘ terminatlon of parental rights to, an Indian child, the Indian
gustodlan of the child .A. . shall have the right to 1ntervene at
-any polnt in the proceedlng.“3 (emphas1s added) - It clearly

;: follows that 1f an Indlan custodian may 1ntervene at any p01nt 1n

Af

hstate'proceedlng, suchva rlght to partlclpateylnﬂa trlbal court;%

1n:a¢matter that has been transferred toggf

_trlbal court*from state court) is ax1omatlc. The: statutory
A; scheme of the ICWA approprlately endorses the rlght of Indian

57,custod1ans to partic1pate in Chlld custody determinations

These assertlons do not find- support (or refutation) in
record ‘because the Appellant was barred from the trial court
proceedlngs. On remand, however, the Appellant will have the

the'ie Adence.lar, _Q.;\ o w\;

: h s case is covered by the ICWA. The Chlld is
apparently?an 'Indian‘child’*pursuant to 25 .U. 5.C."1903(4) (there
‘evidence as such in the record, -but such‘an: assumptlon is !
not contested by any party to this actlon) and this is a 'child
custody proceeding' pursuant to 25 U.S.C. § 1903(1) (iii) because
- it-involves "the termination of the parent-child relationship."
In addition, the case was transferred to the Rosebud Siocux Tribal
Court by the Minnesota State Court based, it would seem, on the
applicability of the ICWA.

® The Appellant clearly meets the definitional requirement
of an "Indian custodian" in that she is an "Indian person who has
-legal custody of an Indian child under tribal law or custom or
under State law or to whom temporary physical care, custody, and
control has been transferred by the parent of such child," 25
U.S.C. § 1903(6) (1984).



1nvolv1ng Indian children as a necessary condition to achleve and
-“to protect the best 1nterests of Indian children.
-Thlsfreadlng of the ICWA is further relnforced by thlsj“

Court's de0151on In the Matter of J.R. B.. E A.B., L.W.B., E.M.B.,

E.R.B. and F.M.B., Minor Children. 1In that case which involved,

in part, a similar issue relative to the standing of maternal
Qrahdparents to participate in a dependency and neglect

*proceedlng 1nvolv1ng thelr grandchlldren, thls Court stated.

VAs'members of the extended famlly of these chlldren and
Indian custodians' under the ICWA,7 the Appellants must
'fforded ‘a full and complete opportunlty to, part1c1pateusl

: 1th~ h ,thrust of .the ICWA to maximize partlclpatlon of~~
kmembers of the Indian family, as well as the traditional
custom 'of Lakota people to respect the rights of members of
the extended famlly;" 16 ILR at 6140.

As noted in the above quoted excerpt such

"ecord in the case, the Court empha51zes the

1mportance of addu01ng the necessary evidence on remand to firmly
1establlsh the Appellant's cultural relation to the minor child
" J.E., as well as providing the appropriate evidence of Lakota

,;traditiOn and custom on this question. The relevant findings

should be made at the trial level subject to appropriate

25 U.S8.C. § 1902 (1984).
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7 appellate review. These issues should not be raised for the . |

5 B.  The Dlsmlssal of the Petition for the Adjudlcatlon and

Termination of Appellee s Parental Rights
A The order’ prov1d1ng for the dlsmlssal of tho petltlon for

the adjudlcatlon and termlnatlon of Appellee s parental rlghts

e o et kA 50 L et

3prov1des no flndlngs of fact or conclu51ons of law or. any other

3

the’record on appealwls 1mp0581b1e:to~

“‘t:_\; 27

Roseoud SlOUY Rules of C1v11

.‘clearlyzv1olates Rule 41(0)‘ of the

‘303 h.h.2d BLQ (SD

ey

McCooP'

County Natlonal Bank V. Duprlsf(Chey RlV. SlQUXJ~Q

EENER

et

. Rule 41(c) provxdes in appllcable part that "&fter the

,plalntlff in an action trled to the Court has completed
presentation of his case, the. Defendant may move for dismissal on
the grounds that upon the facts presented or the law, the
‘Plaintiff has shown no right to relief. The Court may rule on
the motion at that time or may decline to rule on the motion
until the close of all the evidence. If the Court renders
Judgment on the motion against the Plaintiff, the Court shall
enter findings of fact and Conclusions of law establishing the
reason for his ruling."
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Baaed on all of the foregoxng, the case is hereby reversed
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INTRODUCTION

The minor child, J.E., who is the subiject of this action,
was born on June 5, 1989 in Minneapolis, Minnesota. Theresa
Eagle, the Defendant/Appellee herein, is a member of the Rosebud
Sioux Tribe and the natural mother of J.E. She left J.E. with
Catholic Charities in Minneapolis shortly after he was born.:

On or about July 28, 1989, the Rosebud Sioux Tribal Couét
receivéd notification from Catholic Charities that J.E. had been
placed in its custody by the Appellee and that the agency was
working with Appellee to voluntarily terminate her parental
rights to J.E. 1In October, 1989, Tribal Court Judge Janel Sully
filed a petition to transfer jurisdiction of the minor child from
the Hennepin County Court in Minneapolis to the Rosebud Sioux
Tribal Court. This petition was subsequently granted and J.E.
was returned to the Rosebud Sioux Reservation.

Upon J.E.'s return to the reservation, the Rosebud Sioux
Tribe's Child and Family Services program filed an application in
tribal court for temporary emergency custody. The application
was immediately granted on the next day, October 30, 1989. J.E.
was placed by the Rosebud Sioux Tribe's Child and Family Services
Program with Anita Emery, the Appellant herein. Ms. Emery is
(apparently) related to J.E. through Appellee‘'s father, Andrew
Eastman. It is also urged that according to Lakota culture and
tradition, Ms. Emery is considered the child's grandmother. J.E.

1
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peen raised by the Appellant, Anita Emery, and her husband
ne Randall since he was approximately four months old.

Almost two years later, on September 10, 1991, the Rosebud
Sioux Tribe filed a petition for adjudication and termination of
parental rights of the Appellee as the natural mother of J.E.
The hearing was continued several times and was finally held on
November 19, 1991. The Appellee was present and represented by
counsel, as was the guardian—-ad-litem appointed to represent
J.E.. The Tribal presenting officer was present in her rdlenas’
the petitioner. The Appellant, Anita Emery, was not notified of
the hearing. She was present, however, but she was not allowed
to participate in the proceeding.

Pursuant to the Appellee's motion, the trial judge dismissed
the petition and essentially left the custody decision up to the
Appellee. The Appellee subsequently appointed the Appellant as
the temporary guardian of J.E.. On November 27, 1991, the
Appellant filed a motion to stay the trial court's order
dismissing the petition to terminate Appellee's parental rights,
a petition far temporary custody, and a notice of appeal with
this Court. The trial judge granted the stay and awarded

temporary custody of J.E. to the Appellant pending this appeal.

IT. ISSUES
This appeal raises two significant issues. They are:
(1) Whether the trial court erred by not allowing Appellant

the opportunity to participate in the proceediﬁgs concerning the
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inor child, J.E.
(2) Whether the trial court erred by dismissing the
petition for the adjudication and termination of Appellee's

parental rights to the minor child J.E.

III. DISCUSSION
Each issue will be discussed in turn.
A. Appellant's standing and right to participate in
proceedings concerning the minor child J.E. .
The trial court did not explicitly discuss or hold that the
Appellant could not participate in the proceedings concerning the
minor child J.E. It rather did so implicitly by not requiring
notice or service on the Appellant and by barring her from
participating in the November 19, 1991 hearing despite
Appellant's presence and willingness to participate at the time
- and place set for the hearing. This action by the trial court
apﬁears to be essentially inexplicable, particularly in light of
the lack of any written explanation in the record. Such a
decision is clearly contrary to the Indian Child Welfare Act of
1978, 25 USC § 1901 et. seqg. (1984) (hereinafter ICWA), this
Court's decision in the case of In_the Matter of J.R.B., E.A.B.,
Minor Children, 16 ILR 6137

(1988), and Lakota tradition and custom.
The Appellant claims to be related to the minor child
through the Appellee's (the natural mother) father, Andrew

Eastman. It is further asserted that according to Lakota
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genealogy and relational custom, the Appellant is considered
J.E.'s grandmother. These assertions,' if true, clearly confirm
Appellant's standing and bring her within the ambit of the ICWA
of 1968.2 The ICWA provides at 25 U.S.C. § 1911(c) that "in any
state court proceeding for the foster care placement of, or

termination of parental rights to, an Indian child, the Indian

custodian of the child . . . shall have the right to intervene at

any point in the proceeding."? (emphasis added) It clearly
follows that if an Indian custodian may intervene at any pbint in
a state proceeding, such a right to participate in a tribal court
proceeding (particularly in a matter that has been transferred to
tribal court from state court) is axiomatic. The statutory
scheme of the ICWA appropriately endorses the right of Indian

custodians to participate in child custody determinations

! These assertions do not find support (or refutation) in

the record, because the Appellant was barred from the trial court
proceedings. On remand, however, the Appellant will have the
burden of proof to establish these claims by a preponderance of
the evidence.

! This case is covered by the ICWA. The child is
apparently an 'Indian child' pursuant to 25 U.S.C. 1903(4) (there
is no evidence as such in the record, but such an assumption is
not contested by any party to this action) and this is a ‘child
custody proceeding' pursuant to 25 U.S.C. § 1903(1) (iii) because
it involves "the termination of the parent-child relationship."
In addition, the case was transferred to the Rosebud Sioux Tribal
Court by the Minnesota State Court based, it would seem, on the
applicability of the ICWA.

* The Appellant clearly meets the definitional requirement
of an "Indian custodian" in that she is an "Indian person who has
legal custody of an Indian child under tribal law or custom or
under State law or to whom temporary physical care, custody, and
control has been transferred by the parent of such child,”" 25
U.S.C. § 1903(6) (1984).
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involving Indian children as a necessary condition to achieve and
"to protect the best interests of Indian children.'"*
This reading of the ICWA is further reinforced by this

Court's decision In the Matter of J.R.B., E.A.B., L.W.B., E.M.B.,

E.R.B. and F.M.B., Minor Children. In that case which involved,

in part, a similar issue relative to the standing of maternal
grandparents to participate in a dependency and neglect
proceeding involving their grandchildren, this Court stated:

As members of the extended family of these children and
as 'Indian custodians' under the ICWA, the Appellants must
be afforded a full and complete opportunity to participate
in any hearing relative to the placement of the children and
the adjudicatory disposition of the dependency and neglect
petition. Recognition of such a right is in full accord
with the thrust of the ICWA to maximize participation of
members of the Indian family, as well as the traditional
custom of Lakota people to respect the rights of members of
the extended family." 16 ILR at 6140.

The holding and rationale of this Court In the Matter of

J.R.B. et al. is directly on point and absolutely dispositive on

the 'standing' issue. As noted in the above quoted excerpt, such
recognition of standing is also in accord with Lakota tribal and
custom. However, in light of the paucity of information
contained in record in the case, the Court emphasizes the
'importance of adducing the necessary evidence on remand to firmly
establish the Appellant's cultural relation to the minor child
J.E., as well as providing the appropriate evidence of Lakota
tradition and custom on this question. The relevant findings

should be made at the trial level subject to appropriate

4 25 U.S.C. § 1902 (1984).
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appellate review. These issues should not be raised for the

first time in appeal.

B. The Dismissal of the Petition for the Adjudication and
Termination of Appellee's Parental Rights

The order® providing for the dismissal of the petition for
the adjudication and termination of Appellee's parental rights
provides no findings of fact or conclusions of law or any other
memorandum explanation for the trial court's decision.
Therefore, the record on appeal is impossible to review for
adequacy as a matter of fact or law. The absence of findings of
fact and conclusions of law or my other memorandum discussion
clearly violates Rule 41(c)® of the Rosebud Sioux Rules of Civil
Procedure and therefore requires that the decision of the trial

court be reversed. See also Stanton v. Saks, 303 N.W.2d 819 (SD

1981), McCook County National Bank v. Dupris (Chey. Riv. Sioux
Tr. App. # 89-015-A).

On remand, the Appellee may renew her motion to dismiss, but

5 This order is apparently based on Appellee's motion to

dismiss based on allegations of the denial of due process. The
specifics of this alleged denial of due process are not set out
in the motion or order.

¢ Rule 41(c) provides in applicable part that "After the
plaintiff in an action tried to the Court has completed
presentation of his case, the Defendant may move for dismissal on
the grounds that upon the facts presented or the law, the
Plaintiff has shown no right to relief. The Court may rule on
the motion at that time or may decline to rule on the motion
until the close of all the evidence. If the Court renders
Judgment on the motion against the Plaintiff, theé Court shall
enter findings of fact and Conclusions of law establishing the
reason for his ruling."
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the trial court must hold a hearing on the matter, permit the
Appellant to participate, and provide the necessary findings of

fact and conclusions of law in its ruling.

IV. CONCLUSION

Based on all of the foregoing, the case is hereby reversed
and remanded to the trial court for an immediate hearing on the
original petition for adjudication and termination of the
parental rights of the Appellee. This shall be done as .
expeditiously as possible in light of the lengthy period of time
that J.E. has been placed with the Appellant and in order to
promptly achieve én adjudication that is in the "best interests

of the Indian child." 1In addition, the custody of J.E. shall

remain with the Appellant during the pendency of this action.

IT IS SO ORDERED.

Justices Grey Eagle and Roubideaux concur.

AR A

Frank Pommersheim
Chief Justice

Dated June 4, 1992




the trial court must hold a hearing on the matter, permit the
Appellant to participate, and provide the necessary findings of

fact and conclusions of law in its ruling.

IV. CONCLUSION

Based on all of the foregoing, the case is hereby reversed
and remanded to the trial court for an immediate hearing on the
original petition for adjudication and termination of the
parental rights of the Appellee. This shall be done as
expeditiously as possible in light of the lengthy period of time
that J.E. has been placed with the Appellant and in order to
promptly achieve an adjudication that is in the "best interests
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remain with the Appellant during the pendency of this action.

IT IS SO ORDERED.
1/}" :E fd"“”"“s‘z‘b-»/
Robert Grey Eagle Frank Pommersheim Ramon Roubideaux
Associate Justice Chief Justice Associate Justice

Dated June 4, 1992




